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References to this issue in future issues will be cited using the figure and letters
26.GLJ. followed by the paragraph number.

Editorial Committee

The Deputy Bailiff (de V G Carey, Esq), Advocate J N van Leuven, Advocate V C
Ogier, Advocate C M Fooks, H M Greffier (K H Tough, Esq).

Additional contributors to this edition

Advocate N Le Poidevin, Advocate H E Roberts, Advocate C Hookway, Advocate St
J A Robilliard, Advocate R Clark, Advocate M G A Dunster, Advocate R J
McMahon, Advocate P D Wilkins, Advocate J E Roland, Advocate J A S White.

Presiding Judges

The initials of the judge who presided over each case digested in this issue, other than
in the Court of Appeal, is given at the end of the text. Where the judge was sitting
with Jurats this fact will be indicated; otherwise it may be assumed that the judge was
sitting alone.

The presiding judges during the period relevant to this issue were: the Bailiff, Sir
Graham Dorey (GMD); the Deputy Bailiff, de V G Carey (deVGC); and Lieutenant
Bailiff and Assistant Magistrate, A R W Hancox (ARWH).

Reporting of sensitive decisions

Where a case reported in this issue is deemed, for whatever reason, to be of a sensitive
nature, the parties will not be identified by name and the report will be allocated
letters for reference purposes. The full judgment of the Court of Appeal may not be
published. Further details may be obtainable from H M Greffier but this will depend
on what directions the Court has given as to dissemination of the decision.

Compiled from sources including all Orders in Council, Ordinances, Projets de Loi
and subordinate legislation and selected cases and other relevant material which
became available during the months July to December 1998. The original texts of
legislation and judgments digested are available at the Greffe.

Whilst care has been taken in recording the material published herein no
responsibility is accepted for the contents of this issue or its accuracy.
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GUERNSEY

ADMINISTRATIVE LAW

Judicial Review — jurisdiction of Court of Appeal to review administrative decisions
generally and in particular decisions of H.M. Procureur under the Criminal Justice
(Fraud Investigation) (Bailiwick of Guernsey) Law, 1991 — whether 1991 Law made
within powers of States

See Bassington Limited et al v. H.M. Procureur, and related appeals, paragraphs 4 and 14.

Public law — policies of States authorities — Jurats’ role

See Matheson v. States Housing Authority, paragraph 27.

APPEALS

Appeal to Court of Appeal in civil matters — jurisdiction of Court of Appeal to hear
appeals in administrative matters — jurisdiction as successor to Cour des Jugements et
Records — doleance — Privy Council

See Bassington Limited et al v. H.M. Procureur and related appeals, paragraphs 4 and 14.

Appeal to Court of Appeal in civil matters — leave to appeal — jurisdiction of Royal Court
to grant leave in administrative matters — stay pending determination of application

In three related applications for leave to appeal to the Court of Appeal from the judgments of
the Royal Court that it could not review decisions of H M Procureur to issue Production
Notices under section 1 of the Criminal Justice (Fraud Investigation) (Bailiwick of Guernsey)
Law, 1991 the Deputy Bailiff HELD that he could not grant leave, being bound by the decision
of the Court of Appeal in Century Holdings Itd v. H M Procureur (see 23.GLJ.32) that the
Court of Appeal had no jurisdiction to hear such appeals nor could it grant leave to appeal in
such cases, the only avenue being to apply to the Privy Council. In granting an application to
stay any further action under the Production Notice the Deputy Bailiff stated that the Court’s
approach to such applications would be as set out in the White Book at 59/13/1: a stay would
be given when the Appeal would otherwise be rendered nugatory or the Appellant would suffer
loss for which he could not be compensated in damages. (deVGC).

[Bassington Ltd et al v. H M Procureur, Uoti v. H M Procureur; Lazarenko et al v. H M
Procureur — Ordinary Court 14.7.98 (RICE/NJB/HMP)]. (See also paragraph 14).

Appeal to Court of Appeal in civil matters — power of Court to order re-trial — ex parte
injunction — circumstances in which appropriate — full indemnity costs — whether
properly granted

In proceedings concerning a boundary dispute, the Royal Court had found in favour of RR,
who had been represented, against A, who had not. Prior to the trial RR had been granted an ex




parte injunction against A and they had also, subsequently, been awarded full indemnity costs.
On appeal A was represented. A’s advocate argued for a re-trial pursuant to section 14 of the
Court of Appeal (Guernsey) Law, 1961 on the grounds that the test set out in Rule 13(1) of the
Court of Appeal (Civil Division) (Guernsey) Rules 1964, namely that a new trial should not be
ordered on the ground of a misdirection or the improper admission of evidence unless in the
opinion of the Court some substantial wrong or miscarriage has been thereby occasioned, was
satisfied on a number of minor grounds which collectively could be grounds for a new trial.
The matters were:

(M
@

)
(4)
(3)

that A had been taken by surprise at trial because allegations had been made that were not
in RR’s Cause;

that the proceedings against A had been conducted in an oppressive way because RR had
obtained an ex parte injunction against A, had commenced proceedings for contempt of
Court on this injunction, had fixed a date for trial before interlocutory matters were
resolved and had failed to make proper discovery;

that the Bailiff had misdirected the Jurats concerning the admission of hearsay evidence;
that RR’s advocate had led one of their witnesses; and

that the Bailiff had erred in law in not summarising A’s case adequately to the Jurats.

The Court of Appeal HELD as follows:

(D

@)

€)
(4)
(5)
(6)

(7)
(8)

There had been some element of surprise against A but the principles set out in paragraph
59/11/15 of the White Book were applicable in Guernsey and A had to show that there
had been a miscarriage of justice.

The manner in which an ex parte injunction had been obtained was wrong. The Court of
Appeal drew attention to its decision in C v C delivered on the 3rd June 1998 (see
25.GLJ.24). The Court reiterated that the granting of an injunction is an infringement of
the liberty of the citizen and unless there is extreme urgency should be on notice.
However, there had not been oppressive conduct through its use in this case.

The use of the trial fixing procedure was appropriate in a case involving an unrepresented
party.unable to complete interlocutory steps.

The Bailiff had discharged his duty in relation to the Jurats in summing up.concerning
A’s assertion about the location of the boundary.

A’s submissions concerning the introduction of hearsay evidence on behalf of RR were
well made, and such evidence should have been excluded.

References at the trial to the existing injunction should have been excluded, or
alternatively made the subject of a specific direction to the Jurats, as it was of no
relevance to the issue before the Court.

The Bailiff had reminded the Jurats of the main features of the case and thereby satisfied
the criterion set down by the Court of Appeal in Gallienne v Douglas (see 10.GLJ.76).

In all the circumstances the element of surprise did not go to the essence of the matter
and, although there were instances of misdirection, irregular admission of evidence and
other irregularities the Court was persuaded that the trial had been a fair one and that no
substantial miscarriage of justice had occurred, the crucial aspect of the trial being what
the Jurats did or did not see when they visited the properties on the Vue de Justice.

A’s substantive appeal was accordingly dismissed. In relation to A’s appeal against the order




for indemnity costs by the Royal Court it was HELD that A had been entitled to dispute the
alleged boundary between the properties and also that there were serious issues to be decided at
the trial. In the circumstances the case was not a proper one for indemnity costs and the Court
substituted an order for recoverable costs in the trial which did not include an order for costs in
relation to the injunction or contempt proceedings.

[Smith v. Helmot & Helmot — Court of Appeal 15.10.98 (RIC/DGLeM)]. For full report of the
judgment of the Court of Appeal see paragraph 80.

Appeal to Roval Court — appeal against decision of States’ authorities — questions of law
and of fact

See Matheson v. States Housing Authority, paragraph 27.

BANKING, INSURANCE AND FINANCE INDUSTRIES

Investment business

Ordinance: The Protection of Investors (Amendment No. 2) Ordinance, 1998. — Makes the
operation of an investment exchange a restricted activity under the Protection of Investors
(Bailiwick of Guernsey) Law, 1987 (see 5.GLJ.S) when carried on in connection with a
controlled investment (such as general securities and derivatives).

In force 1.10.98. (No. XX of 1998).

Statutory instrument: The Licensees (Financial Resources, Notification, Conduct of Business
and Compliance) Rules, 1998. — Replace the Licensees (Notification) Rules, 1989 (see
8.GLJ.9) and introduce new rules (amplified by guidance notes) applicable to all licensees
under the Protection of Investors (Bailiwick of Guernsey) Law, 1987 (see 5.GLJ.5), save to the
extent that an obligation under them is discharged by a designated person under the Collective
Investment Schemes (Designated Persons) Rules 1988 (see 6.GLJ.29). The Rules include a set
of principles in accordance with which licensees are required to carry on their controlled
investment businesses. They also prescribe detailed requirements as to licensees’ dealings with
customers and their assets, maintenance of financial resources, proper accounting and record
keeping; although the Financial Services Commission may agree in writing to exclude or
modify the application of any particular requirement to a licensee if satisfied that this is not
prejudicial to the interests of investors. Finally, the rules impose duties on licensees to put in
place (and review at least annually) effective compliance and monitoring procedures as
respects not only the Law and rules but also other statutory requirements in areas such as
insider dealing and money laundering.

In force 27.7.98. (GSI No. 18 of 1998).




10.

11.

12.

13.

CONSTITUTIONAL LAW

States of Deliberation — replacement of Conseillers

Order in Council: The Reform (Replacement of Conseillers) (Guemnsey) Law, 1998. — See
25.GLJ.16.

Royal Sanction 21.7.98. Registered 5.10.98. In force in part (sections 1 and 2) 6.10.98;
remainder 1.5.00. (No. X of 1998).

CRIMINAL LAW AND PROCEDURE

Criminal damage — alleged damage to vessel in Sark territorial waters — jurisdiction of
Ordinary Court — evidence of position of median line between jurisdictions — degree of
recklessness required for offence

See Law Officers of the Crown v. Donnelly, paragraph 20.

False documents and domicile etc.

Order in Council: The False Documents and Domicile etc. (Bailiwick of 'Guemsey) Law,
1998. — See 25.GLJ.21.

Registered and in force 14.7.98. (No. V of 1998).

Procedure — plea in mitigation — documents in support — Practice Direction

Where Defence Counsel as part of a plea in mitigation wish to hand up testimonials and other
documents in support of their plea would they please let the presiding judge have copies the
day before the trial so that he can consider whether there are any matters raised which require
further verification or inquiry. He will also need to consider whether in the event that reference
is made to any co-accused in such documentation the document should be disclosed to Counsel
for such accused. In some cases It may be necessary to copies to be passed to Counsel for the
Crown for comment. If Defence Advocates find that they cannot avoid producing such
documents until the last minute, then time must be allowed for the presiding judge to read them
before they are passed to the Jurats.

Practice Direction No. 2 of 1998,

Sentence — assault

A was sentenced to one year’s imprisonment having been convicted by the Royal Court of one
offence of assault on his former girlfriend in her bedroom, and in the presence of her young
daughter, in the early hours of the morning, having entered the house using a key which he had
retained without her permission. He had hit her on the face causing injuries to her head after
trying to persuade her to withdraw another charge of assault which was pending against him.
A, aged 22, had a long record of previous convictions since the age of 12 involving inter alia




14.

assault, drunken or disorderly conduct, burglary and criminal damage, the majority of which
were committed whilst under the influence of alcohol. He appealed to the Court of Appeal
against the sentence imposed. HELD, a sentence of imprisonment was appropriate having
regard to all the circumstances of the assault and his record of violence. However, the sentence
imposed was too long and the appeal would be allowed to the extent of substituting a sentence
of 6 months’ imprisonment consecutive to sentences already imposed on A in respect of other
assaults.

[Law Officers of the Crown v. Parsons — Court of Appeal 13.10.98 (PR/CAT)]. For full report
of judgment of Court of Appeal, see paragraph 78.

Serious fraud — jurisdiction of Court of Appeal to review H.M., Procureur’s decision to
investigate — Criminal Justice (Fraud Investigation) (Bailiwick of Guernsey) Law, 1991 —
jurisdiction of Court of Appeal to hear appeals in administrative matters

In three related appeals, the appellants (AA) were the objects of a Production Notice issued by
H.M. Procureur to B Limited, a trust company, under section 1 of the Criminal Justice (Fraud
Investigation) (Bailiwick of Guernsey) Law, 1991 to answer questions and furnish information
on the grounds that he suspected offences of serious and/or complex fraud and that he was
satisfied that there was good reason for him to exercise such powers. AA sought a judicial
review of H.M. Procureur’s decision to exercise this power and an order staying and restraining
H.M. Procureur from taking any further action or disclosing any documents or information he
should receive to third parties. The Deputy Bailiff held (see paragraph 4) that he had no power
to review this decision or to grant leave to appeal to the Court of Appeal, relying on the Court
of Appeal’s decision in Century Holdings v. H.M. Procureur (see 23.GLJ.32) that the Court of
Appeal had no jurisdiction to hear such appeals. On an application to the Court of Appeal for
leave to appeal from the decision of the Royal Court, the Court of Appeal granted the
application subject to the stay of any further action under the Production Notice imposed by the
Deputy Bailiff and issued directions. In holding that it had jurisdiction to hear appeals in
administrative matters the Court of Appeal considered all the points raised in argument in the
knowledge that special leave to appeal to the Privy Council would be sought if AA failed on
any one.

1. Standing The Court of Appeal had no reason at the leave stage to hold that AA lacked
standing.

2. Doléance The Court noted that while this remedy may no longer have had any place in
the jurisprudence of Guernsey, in Jersey and the Isle of Man it had been used to
introduce a form of judicial review.

3. Whether decisions of H M Procureur were capable of review The Court noted that H M
Procureur, in exercising his powers under the 1991 Law, had a rdle similar to that of the
Attorney General in England. The Court cited R v A G ex parte Ferrante (High Court
(unreported) 1.7.94) and held that there was no absolute bar preventing the courts from
reviewing the administrative or executive decisions of H. M. Procureur.

4. The jurisdiction of the Ordinary Court and Cour des Jugements et Records to judicially
review The Court noted that the informal system of putting right failures in matters of




15.

16.

administration and government as referred to by the Deputy Bailiff in Century Holdings
would not satisfy the requirements of Article 13 of the European Convention on Human
Rights; and stated that H M Procureur cannot be above the law. The powers of the
Court of Appeal equated to the Cour des Jugements et Records but were not limited to
the state of the law as it stood prior to 1964 when the Court of Appeal Law, 1961 came
into force.

Extra-territoriality The Court held that the 1991 Law was made within the powers of
the States of Guernsey.

Jurisdiction of the Court of Appeal in administrative matters The Court held that it
would have been within the jurisdiction of the Cour des Jugements et Records to grant
leave to appeal and to hear appeals from the Royal Court regarding decisions of H. M.
Procureur under the 1991 Law. Such administrative matters should not fall into a
“black hole” between the civil and criminal jurisdictions.

Grounds for review The Court of Appeal stated that the question whether H M
Procureur’s decision on the facts were open to attack by reference to Wednesbury
principles was a matter for the Court of Appeal at the substantive hearing of the
appeals.

[Bassington Ltd et al v. H M Procureur; Uoti v. H M Procureur; and Lazarenko et al v. HM
Procureur — Court of Appeal 14.12.98 (RICEH/NJB/HMP)]. For full report of judgment of the

Courto

f Appeal see paragraph 86.

Uniform scale of fines

Ordinance: The Uniform Scale of Fines (Bailiwick of Guernsey) (Amendment) Ordinance,
1998. — Further amends the table in section 1(2) of the Uniform Scale of Fines (Bailiwick of
Guernsey) Law, 1989 so that the maximum fines for offences on levels 1, 2, 3, 4 and 5 are,
respectively, £200, £500, £1,000, £2,500 and £5,000. Transitional provisions restrict the
increases to offences committed after the date of commencement of the Ordinance.

In force 30.9.98. (No. XXII of 1998).

EMPLOYMENT

Emplovment protection legislation

Order in Council: The Employment Protection (Guernsey) Law, 1998. — See 25.GLJ.26.

Royal Sanction 21.7.98. Registered 18.8.98. In force 4.1.98: The Employment Protection
(Guernsey) Law, 1998 (Commencement) Ordinance, 1998. (No. IX of 1998).
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18,

19.

20.

ENVIRONMENTAL LAW

Land contamination

Ordinance: The Animal Carcases (Control of Burial) Ordinance, 1998. — Prohibits the burial of
any carcase of a deceased bovine or equine animal, except in accordance with conditions
approved by the Board of Administration or in compliance with an order under the Animal
Health Ordinance, 1996 (see 21.GLJ.3).

In force 28.10.98. (No. XXVII of 1998).

EUROPEAN COMMUNITIES

Euro

Ordinance: The European Communities (Euro: Miscellaneous Provisions) (Guernsey)
Ordinance, 1998. - Incorporates into Guernsey law certain provisions of Council Regulation
(EC) 1103/97 relating to the introduction of the euro. Replaces references in legal instruments
to the ECU by references to the euro. The introduction of the euro does not discharge or
excuse performance under any legal instrument.

In force 30.9.98. (No. XXIV of 1998).

Treaty of Amsterdam

Ordinance: The European Communities (Amendment) (Bailiwick of Guernsey) Ordinance,
1998. — Adds certain Articles of and Protocols to the Treaty signed at Amsterdam on 2™
October 1997 to the definition of the Treaties in the European Communities (Bailiwick of
Guernsey) Law, 1973, thus implementing the Treaty of Amsterdam within the terms and status
conferred on the Bailiwick by the 1972 Treaty of Accession of the United Kingdom to the
European Communities.

EVIDENCE

Public document — chart of territorial waters of Guernsey and Sark — median line drawn
in manuscript — admissibility — whether offence committed in Sark waters

D was charged with criminal damage to a sailing sloop within the jurisdiction of the Sénéschal
of Sark. The matter was transferred to the Royal Court (Ordinary Division). D submitted that
there was no case to answer because there was no sufficient evidence that the offence had been
committed within Sark territorial waters. The prosecution had argued that, although the

evidence did not show conclusively that the collision occurred within Sark’s jurisdiction, the -

reckless act which led to the damage had started in Sark waters when D, having seen the yacht
when he was in Sark waters, failed to keep a proper lookout for it and thus the offence was
committed in Sark waters. This argument was rejected by the Deputy Bailiff — it was only
when D had passed the point when no avoidance of a collision was possible that his conduct




21.

had reached the realms of recklessness required for the offence of criminal damage. A separate
issue arose over a chart that had been submitted which showed the territorial waters of
Guernsey and Sark and upon which the median line between Sark and Guernsey’s
dependencies of Herm and Jethou had been drawn in manuscript. HELD by the Deputy Bailiff,
that as there was no evidence as to who had drawn the median line on the chart or that the
relevant jurisdictions had agreed it, the document could not be admitted into evidence as a
public document and thus did not assist the Court in delimiting the jurisdiction of the Sark
Court. The Deputy Bailiff directed the Jurats to acquit D. (deVGC, sitting with Jurats).

[Law Officers of the Crown v. Donnelly — Full Court 26.10.98 (PR/AMM)].

FIREARMS

Order in Council: The Firearms (Guernsey) Law, 1998. - Re-enacts with modifications the
Firearms (Guernsey) Law, 1983, as amended.

Part T of the projet is entitled "Possession, handling and distribution of weapons and
ammunition; prevention of crime; and measures to protect public safety". Clauses 1 and 2
impose a requirement for a firearm or shotgun certificate for persons possessing, using or
acquiring a firearm, shotgun or ammunition. Clause 3 prohibits persons from manufacturing,
selling, etc, firearms by way of trade or business unless registered as a firearms dealer. Clause
4 prohibits conversion of firearms (including shortening the barrel of shotguns). Clause 5
imposes controls on imitation firearms.

Clauses 6 and 7 impose a general prohibition on certain classes of firearm (e.g., self-loading
and pump-action rifles). Clause 8 provides that weapons are considered to be de-activated only
if marked by specified proof houses. Clause 9 empowers the States by Ordinance to control the
import, export and internal movement of weapons and ammunition.

Under clauses 10, 11 and 12 persons may possess a firearm without a certificate if they hold a
police permit or if they are firearms dealers or auctioneers acting in the ordinary course of
business. There are also, under clauses 13, 14, 15 and 16, exemptions for veterinary surgeons,
licensed slaughterers, sporting events, ships and aircraft (for signalling equipment) and visitors
attending organised shoots.

Clauses 17 to 21 create criminal offences of the possession of firearms or air weapons with
intent to injure; the use of firearms or air weapons to resist arrest; the carrying of firearms or air
weapons with criminal intent or in a public place; and trespassing with firearms or air weapons.
Clause 22 provides that a person may not (without police consent) fire a firecarm in any place
other than an approved range. Clause 23 creates a criminal offence of firing a firearm in a
road, street, etc. or during the hours of darkness. Clause 24 prohibits the possession of firearms
by persons previously convicted of certain offences. Clauses 25 and 26 control the acquisition
and possession of firearms by minors or persons who are drunk or insane. Under clause 28 it is
an offence to use a firearm unless insured.

Part 1T of the Projet is called "Firearm and shot gun certificates; registration of firearms
dealers". Clauses 29 to 34 deal with applications for, and the grant, variation and revocation

10




22.

23.

of, certificates. Clause 35 provides for the payment of a fee for a certificate. Clauses 36 to 42
deal with the registration of firearms dealers, and the refusal, renewal, conditions and removal
of registration. Clause 43 requires the registration of transactions in firearms. Clauses 44 and
45 make provision as to transactions with persons who are not registered as firearms dealers
and transactions for export. Under clause 46, there is an appeal to the Royal Court against the
refusal by the Chief Officer of Police of a firearm or shotgun certificate. Clause 47 enables the
court to de-register a registered firearms dealer convicted of an offence under the Law.

Part IIT of the Projet is called "Law enforcement and punishment of offences". Clause 48
empowers the Bailiff to grant search warrants. Clauses 49 to 52 empower police officers to
stop and search, to require the production of firearms certificates, to seize weapons being
moved in contravention of clause 9 and to arrest without warrant persons suspected of specified
offences. Clause 53 enacts schedule 2 (which specifies penalties for offences under the Law)
and clause 54 enables the forfeiture and disposal of firearms, and the cancellation of firearms
certificates, by a convicting court.

Part [V of the Projet is entitled "Miscellaneous and general" and deals, in clauses 55 to 62, with
the making of Ordinances, the application of the Law to the Crown and police officers, the

service of notices, interpretation, savings, repeals, extent, citation and commencement.

The three schedules deal respectively with offences the commission of which is aggravated by
the carrying of a firearm; penalties; and repeals.

The Law applies only to Guernsey, Herm and Jethou. Sark therefore continues to be governed
by the 1983 Law.

Approved by the States 30.7.98. Royal Sanction 17.11.98. Registered 15.12.98. In force on a
day to be appointed. (No. XII of 1998).

GAMBLING

Ordinance: The Gambling (Betting) (Amendment) Ordinance, 1998. — Increases various fees
in relation to gambling.

In force 9.12.98. (No. XXXVI of 1998).

HEALTH AND MEDICINE

Prescription charges

Ordinance: The Health Service (Benefit) (Amendment) Ordinance, 1998. - Sets prescription
charges at £1.80 from the 1st January 1999.

In force 1.1.99. (No. XXX of 1998).

11




24.

25.

26.

Public health

Projet de Loi: The Public Health (Amendment) (Guernsey) Law, 1998. — Widens the ambit of
Guernsey’s public health legislation to include prescribed matters which are likely to cause
injury to health, as well as those which can be positively shown to cause injury to health, using
the word “prejudicial”, appropriately defined, to address both circumstances. Revises the
definition of a statutory nuisance by: extending the ambit of smoke nuisance to include smoke
emitted from any premises and defining “smoke”; clarifying and simplifying the extent of
nuisance caused by effluvia; and encompassing noise, vibration and light within the statutory
definition. Amends the provisions dealing with inspection and enforcement, clarifying the
times at which powers of entry may be exercised and including persons authorised in writing
by the Board of Health as “Sanitary Inspectors”. Updates the States’ powers to enact
Ordinances, inter alia conferring power to enable authorised officers to impose requirements
and in urgent cases take abatement action: in such cases provision must be made for rights of
appeal and, in certain circumstances, for the payment of compensation.

Approved by the States 30.9.98. Awaiting Royal Sanction.

Ordinance: The Public Health (Amendment) Ordinance, 1998. — Makes new provision as
respects the abatement of nuisances involving imminent danger to public health. An authorised
officer (as defined) may in any such case by notice require the taking of specified measures,
and in the event of non-compliance he may take those measures himself and the Board of
Health may recover any costs thereby incurred from any person responsible for the nuisance.
Unless the Magistrate’s Court, on an application brought by the Board within 7 days of the

- notice, declares itself satisfied that such an imminent danger did exist at the time, the Board is

liable to pay compensation (not exceeding £1,000,000 in total in respect of any one notice) to
anyone who incurs expense or suffers financial loss as a direct result of complying with the
notice. The Ordinance also extends the circumstances in which an abatement of nuisance
notice can be served; and empowers authorised officers to serve notices where nuisances have
occurred, even if no longer subsisting at the time, requiring measures to be taken to prevent its
recurrence. Rights of appeal are extended so as to encompass such notices. It also effects
minor adjustments to the respective powers of authorised officers, the Medical Officer of
Health and other Sanitary Authorities.

To be brought into force on the same day as section 8 of the Public Health (Amendment)
(Guernsey) Law, 1998 (see paragraph 25). (No. XVIII of 1998).

HOUSING

Control of occupation —- amendment of Housing Register

Ordinance: The Housing (Control of Occupation) (Amendment of Housing Register)
Ordinance, 1998. - Permits the Housing Authority to inscribe certain named dwellings in Part
A of the Housing Register. Housing licences for the occupation of the dwellings are to
terminate unless application for inscription is made within 3 months of the commencement of

12
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the Ordinance.
In force 28.10.98. (No. XXXIV of 1998).

Control of occupation — application for housing licence — appeal to Court of Appeal —
factors to be taken into consideration — applicant previously resident in open market
accommodation - questions of law and fact — Jurats’ role

A had lived in Guernsey since 1977 in open market accommodation which he had both owned
and rented. His marriage had ended in 1988 since when he had brought up his three children
on his own. The children were all qualified residents and one was still at school in Guernsey.
A had to leave his subsidised open market rented accommodation and lacked the means to rent
at full market value. A had no substantial family connections outside Guernsey. A’s
application for a housing licence was refused and his appeal to the Royal Court was dismissed.
On further appeal to the Court of Appeal, HELD, allowing the appeal and remitting the case to
the Housing Authority for reconsideration, the circumstances referred to in section 6(2)(b)(ii)
of the Housing Law 1994 (periods of residence in Guernsey and elsewhere) were a relevant but
not a decisive or overriding factor in considering such an application. The Housing Authority
had misdirected itself in law in treating the fact that A had lived in Guernsey as an open market
resident as fatal to his application. Sections 53 and 54 of the 1994 contemplated the possibility
of open market residents being granted a licence to occupy local market accommodation. The
Court of Appeal also considered the practice of hearing appeals on the grounds both of law and
fact in such cases. Since Walters v. States Housing Authority (see 24.GLJ.32) the practice had
developed that issues of law (ultra vires and Wednesbury unreasonableness) would be heard
first by the Bailiff sitting with the Jurats. In the present case the only pleaded ground of appeal
was of broad unreasonableness on the facts. This had been a tactical decision to avoid a split
appeal of two hearings. In the event the Court of Appeal considered that it could deal with the
Housing Authority’s error in law despite the form of the summons. Walters did not prescribe
any particular procedure; where there was a double ground of challenge the Court of Appeal
considered that the course adopted in the present case was not necessary. As long as the
respective roles of the Bailiff and the Jurats were kept well in mind throughout, considerations
of justice and convenience would decide the most appropriate way of dealing with section
56(1) appeals in any particular case. The Court of Appeal also considered that it was a well-
established principle of public law, applicable to Guernsey, that a public authority, such as the
Housing Authority, could have a policy as long as (1) it conforms with the Law and (2) those
who apply it were prepared to listen to reasons why it should not apply in a particular case. If
the Jurats considered a policy in general, or its application in a particular case, was
unreasonable they had a duty to override it. The Jurats’ role was not to find a level of
Wednesbury unreasonableness or irrationality but to apply the less strenuous test of
reasonableness.

[Matheson v. States Housing Authority — Court of Appeal 24.7.98 (StJAR/HMP)]. For full
report of judgment of Court of Appeal, see paragraph 82.
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28.

29.

30.

31.

32.

_ Control of occupation — restricted qualified residents

Order in Council: The Housing (Control of Occupation) (Amendment) (Guernsey) Law, 1998.
— See 25.GLJ. 30.

Registered and in force 14.7.98. (No. VI of 1998).

INCOME TAX

Computation of income

Ordinance: The Income Tax (Exemption of Benefits) (Amendments) Ordinance, 1998. —
Increases, from £4,000 to £4750, the maximum amount of disturbance allowance payable to an
employee recruited from outside Guernsey which qualifies for exemption from income tax
under the provisions concerning taxation of benefits.

Applies to allowances payable from 1.1.98. (No. XIX of 1998).

Guernsey Tax Tribunal

Projet de Loi: The Guemsey Tax Tribunal (Validation) (Guernsey) Law, 1998. — Rectifies an
oversight as a result of which all the members of the Guernsey Tax Tribunal, including its
President and Vice President, purported to continue to perform their functions as such after

their terms of office had expired on 4™ June, 1997, new members having been appointed with
effect from 31% March, 1998.

Approved by the States 28.10.98. Awaiting Royal Sanction.

Returns

Projet de Loi: The Income Tax (Returns Amendment) (Guernsey) Law, 1998. — Requires
returns as to income tax to be made within such period as the Administrator may specify in a
notice requiring their submission under section 68 of the Income Tax Law (instead of the
previous inflexible period of 21 days) provided that such period must not be less than 21 days.

Approved by the States 25.11.98. Awaiting Royal Sanction. Provisionally effective 1.1.98

(States Resolution on Article 27 of Billet d’Etat No. XXI of 1998 under the Taxes and Duties
(Provisional Effect) (Guernsey) Law, 1992).

INDIRECT TAXATION

Impots

Ordinance: The Impdts (Budget) Ordinance, 1998. — Increases the impdt on tobacco and
introduces a reduced rate of impé6t on beer produced by independent small breweries (as
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33.

34.

35.

defined).

In force 9.12.98. (No. XXXVIII of 1998).

INJUNCTIONS

Ex parte application — circumstances in which appropriate

See Smith v. Helmot, paragraph 5.

INTERNATIONAL LAW

Yugoslavia and Serbia

Ordinance: The Yugoslavia and Serbia (Freezing of Funds and Prohibition on Investment)
Ordinance, 1998. — Makes it an offence to commit a breach of Council Regulation (EC) No.
1295/98 of 22™ June, 1998 concerning the freezing of funds held abroad by the Governments
of the Federal Republic of Yugoslavia and the Republic of Serbia; or Council Regulation (EC)
1607/98 of 24™ July, 1998 concerning the prohibition of new investment in the Republic of
Serbia. The Advisory and Finance Committee is empowered to grant authorisations for release
of funds pursuant to Council Regulation (EC) No. 1607/98, and to require the production of
information for the purpose of ensuring compliance with the EC Regulations.

Made by the States Legislation Committee on 30.9.98 and in force from that date. (No.
XXXVII of 1998).

LAND LAW -

Boundary dispute — rights of wayv — loss of rights through non-user — proprietary estoppel
— interference with decision of Jurats after Vue de Justice

A dispute arose between the owners of adjoining properties which had at one time been in
common ownership. R had instituted proceedings in the Royal Court (see 18.GLJ.30) seeking
a declaration (1) to determine the line of the boundary and (2) to determine the existence or
otherwise of an alleged right of access. In the Royal Court the Jurats had had the benefit of a
Vue de Justice. Following the Jurats® finding as to where the boundary lay they held a second
Vue de Justice to supervise the exact setting out of this boundary on plans prepared by an
architect. A appealed on the basis that the Jurats’ findings regarding the boundary were
perverse. In relation to the Jurats’ siting of the boundary the Court of Appeal HELD, referring
to its decision in Guille v. MacKay (14 June 1967), that it would only interfere with a decision
of the Jurats as to the facts if it was satisfied that there was no evidence before the Jurats in
which they could reasonably have arrived at the finding under challenge in the appeal, or for
some other reason their findings were perverse. The Court of Appeal in this case went further
and added that it would be “all the more reluctant to interfere when the Jurats have made their
findings after a Vue de Justice”.
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36.

In relation to the right of way the words in the original conveyance were “Droit de passage de
pied et avec brouette par dessus le pré de ce bail et ce le long de la dite banque et du dit fossé
pour aller et venir toutes fois et quantes entre la dite ruette et leur dite jaoniere.” It was
common ground that these words in the conveyance created a valid right of way. The question
was whether it had been lost by the lapse of twenty years. This was significant because one of
A’s contentions was that the right of way ran through a conservatory which had been
constructed recently by R on his property.

The Court noted, as a preliminary point, that the Deputy Bailiff had ruled that there was no
principle of proprietary estoppel in Guernsey law, and this finding had not been challenged in
the Court of Appeal. Thus it was not open to R, if the Jurats had found that the right of way
existed and ran through his conservatory, to raise a defence based on acquiescence by A or her
predecessors in title in the construction of the conservatory.

In relation to the right of way the Jurats had held that the right of way on foot still existed, and
then set out the path in which it could be exercised (not through the conservatory). The Jurats
further held, however, that the right of way with a wheelbarrow had been lost by twenty years
non-user. Although there had been a misdirection by the Deputy Bailiff in that he had failed to
refer to the Jurats certain evidence relating to user of the right of way with a wheelbarrow, the
user ignored did not fall within the terms of the right of way and therefore there had not been a
material misdirection. The Court of Appeal therefore upheld this finding.

Evidence had been given by A that she and her father had enjoyed wider rights of way than
were formally granted, in particular, the picking of flowers, and the taking of animals along the
track in question. The Court of Appeal held these did not affect the right of way and had
simply been enjoyed through the kindness of R’s predecessor in title. The Court of Appeal
held that “if these simple pleasures are to be burdened by legal analysis I would say that they
would fall into the category of licences revocable at will, at least in English parlance”.

[Smith v Slawther - Court of Appeal 24.7.98 (unrep/PTRF)]. For full report of judgment of
Court of Appeal, see paragraph 80.

LIQUOR LICENSING

Ordinance: The Liquor Licensing (Amendment) Ordinance, 1998. — Replaces the concept of a
“meal permit”, which authorised the provision of alcohol with a meal at specified times on
Sundays and during extended hours on other days, with a “Family Permit” under which the
extended hours for service of alcohol with a meal will also apply on Sunday evenings and
alcohol may be served without a meal from 12 noon to 3.30 pm on Sundays. As under the
former meal permits, persons under the age of 18 may resort to any part of licensed premises in
respect of which a family permit is in force but must not, of course, be served alcohol. Meal
permits in force immediately before 1** August, 1998 become family permits on that date.

In force 1.8.98. (No. XVI of 1998).
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37.

38.

39.

PRACTICE AND PROCEDURE (CIVIL)

Application to join a third party — prescription — Law Reform (Tort) (Guernsey) Law,
1979 - Roval Court Civil Rules 1989, Rules 34 & 35

See Mann v. St. Pierre Park Hotel Ltd, Atlanta Sports Industries Itd. and Johnson Metal
Industries Company Ltd. (Third Party), paragraph 56.

Cause of action — application to strike out — costs — full indemnity costs

The Court of Appeal had previously made an Order with regard to the transfer of shares to Y
who had allegedly provided a loan for their purchase and who now required them as security
(see 24.GLJ.47). Fresh proceedings were brought in the Royal Court by P to determine the
ownership of the shares. The Royal Court (see 25.GLJ.35) had held that, since a finding of fact
that Y had provided the funds had apparently not been contested in the Court of Appeal, it
would not be proper to re-litigate it. On appeal to the Court of Appeal against the Order of the
Royal Court striking out a new cause of action to determine the ownership of the shares, the
Court of Appeal HELD:

1. A cause of action will only be struck out where there are strong grounds and where the
court is fully satisfied that there is disclosed no reasonably argued cause of action, or
where for some other reason pursuit of the action is an abuse of the court’s process. P
was not entitled to pursue an allegation of fraud by D1 in an action against D2 where it
had not previously alleged it against D1 as a reason to seek rescission of the contract by
which the shares had been acquired. An allegation that D2 was D1’s agent in the
purchase of the shares was to no avail, as it was not contested that D2 was personally and
solely obliged to Y who had provided the funds for the purchase. The order of the Royal
Court would be upheld, not for the reason given by the Royal Court but due to the fact
that the pleadings did not, for these reasons, provide an arguable case against D2.

2. D2 had brought a separate action against P for the determination of the ownership of the
shares as a result of comments made by the Deputy Bailiff. P had applied for the actions
to be joined but failed. This was appealed and at the same time D2 had felt compelled to
intervene in the action of P against D1. Indemnity costs were awarded against P, as it had
been entirely unnecessary for D2 to have to have started a separate action: she had done
so only as a result of the urging of the Court with which P had concurred. Indemnity
costs were also awarded against P in the strike-out application.

Matheson Securities (Channel Islands) Ltd v Hulme and Hulme — Court of Appeal 4.9.98
(MGF/PTRF)]. For full report of judgment of Court of Appeal, see paragraph 84.

Cause of action — application to strike out — want of prosecution — whether inordinate and
inexcusable delay — whether prejudice to defendants — Rule 36(2) of Roval Court Civil
Rules, 1989

In proceedings concerning an action in negligence against a firm of accountants, the Deputy
Bailiff struck out the action for want of prosecution but dismissed an application to strike out
the action on the grounds of an abuse of the process of the Court. HELD, in considering the
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40.

application to strike out for want of prosecution, the Court should take the approach set out in
the decision of the House of Lords in Birkett v. James [1978] AC 297 and in considering the
application to strike out on the grounds of an abuse of process the correct approach was as set
out in the House of Lords decision in Grovit v. Doctor. The Deputy Bailiff distinguished this
approach from that taken by the Court in considering whether to restore cases to the Réle after
they had become périmée in Le Moigne v. Hargetion (see 20.GLJ.51) and Guernsey Annandale
Tile Company (1980) Ltd v. Haines (see 24.GLJ.48) where the plaintiffs were impecunious
parties in personal injury cases. In the present case PP’s delay in producing material on
discovery and failing to answer requests for further and better particulars had been inordinate
and inexcusable. The Court was more likely to strike out in a case such as this where fresh
actions in contract and tort were now time-barred. The possibility that an action for breach of
fiduciary duty could still be brought without limit of time did not dilute the Court’s conclusion
on striking out. In finding whether there would be prejudice to DD if the action were allowed
to continue, the Court held that the fact that they were professional accountants did not mean
that they would be any less prejudiced by the dimming of memories or having the action
hanging over their heads than other, non-professional, defendants. (deVGC).

[Dunne et al v Rowe et al — Ordinary Court 20.8.98 (JPG/RICEH)].

Cause of action — application to strike out — want of prosecution — whether inordinate and
inexcusable delay — whether prejudice to defendants — Rule 36(2) of Royal Court Civil
Rules, 1989

In early 1989 PP started to negotiate the purchase of an area of land with the intention of
constructing dwellings on it. In December 1988, the Island Development Committee (IDC),
which had previously refused permission, had granted approval in principle subject to
conditions. In March 1989, a director of P2 sought advice concerning the purchase from a firm
of Advocates, DD. PP instructed DD in connection with the purchase. Soon after the sale was

completed, PP realised that the conditions imposed prevented the development of the site as

envisaged and on 6 June 1989 the IDC refused the planning permission requested. PP alleged
that an employed advocate of DD had represented that they would be given permission. PP’s
cause of action arose at the time of the refusal. PP filed their claim on 7 October 1993 and
defences with an Exception de Fonds were filed on 23 November 1993. No further action took
place and on 22 October 1998 DD argued that the claim should be struck off for want of
prosecution. Counsel agreed that English case law relating to O.25 r.4 could be used when
considering Rule 36 (2) of the Royal Court Civil Rules, 1989. HELD, by Lieutenant-Bailiff
Hancox, when considering the dismissal of a case for want of prosecution it was necessary for
two elements to be satisfied. There must be inordinate and inexcusable delay and also
substantial prejudice to the defendants causally linked to the delay. Inordinate delay must also
be inexcusable. Delay prior to the issue of proceedings could not be treated as inordinate
because the statute permitted it. On the facts, the period of delay between Autumn 1996, until
which time there had been some communication between the parties, and Autumn 1998 was
inordinate and inexcusable. However, the recollection of witnesses at trial was not prejudiced
by the delay because the matter was well documented from the start. The approach to be
adopted was that of Neill L.J. in Shtun v. Zalesika. When applied to the facts DD had not
discharged their burden of showing that they had been seriously prejudiced or that a fair trial of
the issues could be heard. The application to strike out failed. 50% of recoverable costs were
awarded to PP and DD were granted leave to appeal. (ARWH).
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