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GUERNSEY

AVIATION AND AIRPORTS

order in Council: The Detention of Aircraft (Guernsey and Alderney) Law,
1994, - see 16.GLJ.4.

Royal sanction 8.2.94. Registered and in force 11.4.94. (No. I of 1994).

BANK HOLIDAYS

ordinance: The Public Holidays Ordinance, 1994. - sSee paragraph 37.

CHILDREN AND YOUNG PERSONS

Custody dispute - wishes of child - applicaticn of children Act 1989

The child, Y aged 13, had, since the breakdown of the marriage, lived with
the mother and wished to have no contact with the father. The father
applied for joint custody with the mother who applied for sole custody.
Making an order for joint custody, as recommended by the children Board,
the Deputy Bailiff stated that:-

(1) the child’s views, while properly regarded as paramount when
considering questions of access, should not be treated as
conclusive when deciding a question of custody;

(2) the child might wish to resume contact with his father in the
future and a joint custody order would then be of assistance;

(3) despite the decision in Jussa v. Jussa [1972] 2 All ER 600, this
was not a situation where the poor relations between the parents
were going to make a joint custody order meaningless;

(4) although the children Act 1989 did not apply in Guernsey, the
children Board was entitled to take on board any new thinking
regarding the best way to protect the interests of children
provided that it was not in conflict with the statutory
provisions currently pertaining in Guernsey.

[A v. A - Matrimonial Causes Division 14.1.94 (FJH/RLeCB)].

COMPANIES

Projet de Loi: The Companies (Guernsey) Law, 1994. - Consolidates the
Companies (Guernsey) Laws, 1908 to 1990 and the Companies (Exemption from
Audit) ordinance, 1991, whilst making a number of adjustments so as to
modernise the law.




Part I of the Projet is entitled "cCompany formation". Any two or
more persons may form a company in Guernsey in which their individual
liability as members of the company will be limited. The matters required
to be stated by a company’s memorandum of association are specified. A
company’s memorandum of association must be registered under the authority
of an Act of Court in the Register of Companies. The Court has power to
authorise the rectification of any error or formal defect in the company’s
memorandum as registered. A company’s articles of association prescribing
regulations for the conduct of the company must also be registered under
the authority of an Act of Court in the Register. The articles may be
registered with the memorandum or separately within 6 months of '
registration of the memorandum. The Advisory and Finance Committee may by
regulation prescribe a standard table of articles.

Upon the registration of a company’s memorandum and articles in the
Register, the company is thereupon incorporated. The memorandum and
articles bind the company and its members in all respects as if comprised
in an agreement duly executed by them. The liability of a member of a
company for the company’s debts is limited to the amount, if any, unpaid
on the shares held by him. Upon registration of a company‘’s memorandum
and articles, the Greffier must give a certificate of registration in
respect of the company and allocate a registration number to the company.
A company must, if so requested by any member, provide the member with a
copy of its memorandum and articles and special resolutions. No minor or
person under legal disability may be a founder member of a company or
shareholder therein except by inheritance or by operation of law.

Part II of the Projet is entitled "Corporate capacity". ©No act of a
company is to be invalidated on the ground of lack of capacity by reason
of the company’s memorandum. Nevertheless, it remains the duty of a
company’s directors to observe any limitation on their powers imposed by
the memorandum. A company may give a power of attorney. A document
signed by not less than one director or by any other person duly
authorised to act for the company, other than one required to be executed
under seal, shall be deemed to have been validly executed for and in the
name of the company. The power of the company’s directors to bind it is
deemed free of any limitation imposed by the company’s memorandum or
articles in favour of a person dealing with the company in good faith. &
party to a transaction with a company is not bound to enquire as to
whether the transaction is permitted by the company‘s memorandum or as to
any limitation on the directors’ powers to bind the company. A contract
made by a company before the date on which it is entitled to commence
business is provisional only. A company offering its shares to the public
by means of a prospectus may not commence business until the minimum
subscription has been allotted and the Greffier has certified that the
company is entitled to commence business.

Part III of the Projet is entitled "Alteration of memorandum &
articles". A company may not alter any provision of its memorandum except
in the cases expressly provided for by the Law. A company may, by special
resolution, alter the objects stated in its memorandum (subject to the
power of the Court to annul the alteration) and alter its articles.




Part IV of the Projet is entitled "Name, office and seal". cCertain
restrictions in respect of company names are laid down (for example,
restrictions on the use of the expressions "Imperial®, "Royal", “Queen" or
“Crown"). A company may by special resolution change its name. The Court
has power to direct a company to change its name or refuse an application
for an order confirming a change of company name if satisfied that those
restrictions are breached. A company must have a registered office in the
Island to which all legal process may be addressed. A company must have a
common seal and may have an official seal for use abroad. A company’s
name must appear on all company documents.

Part V of the projet is entitled "Annual return". Every company
must, in each calendar year before the 31st January, complete an annual
return and deliver a copy thereof to the Greffier. The return is to
contain information in relation to the company’s directors, members and
share capital.

Part VI of the Projet is entitled "share capital”. Restrictions are
imposed on the allotment of shares by any company which has offered its
shares to the public. A return of any such allotment must be made to the
Greffier. A company may not (with certain exceptions) pay a commission to
any person in consideration of his subscribing for shares. A company may
not pay a dividend except from profits available for the purpose. A
company may, if so authorised by its articles, require different amounts
to be paid up on shares. A company may by special resolution establish a
reserve liability which is not capable of being called up except in the
event of the company being wound up. A company may, if so authorised by
its articles, by resolution passed in general meeting alter its share
capital. If a company issues shares at a premium, the premiums must be
transferred to an account to be called the “share premium account®. A
company may in specified cases only issue its shares at a discount. A
company may, if so authorised by its articles, issue redeemable preference
shares. Where a company pays commission or allows a discount, particulars
thereof must be included in its annual return. A company may, if so
authorised by its articles, issue fractions of a share. Provision is made
as to the nature, transfer and numbering of shares.

Part VII of the Projet is entitled “Reduction of share capital".
Subject to the confirmation of the Court, a company may by special
resolution reduce its share capital. '

Part VIII of the Projet is entitled "variation of shareholders’
rights". subject to specified conditions, a variation can be made of the
rights attached to any class of the company’s shares. A company may also,
if its articles so provide, issue non-voting shares.

Part IX of the Projet is entitled “Company records and accounts"”.
Every company must keep minute books, a register of its directors and
secretaries, a Register of Members and an index of the names of its
members (in certain cases only). These records are to be available for
inspection. Every company must also keep accounting records. Provision
is made as to the form of company records and the use of computer records.
A company’s registration number must be stated upon all documents required
to be submitted to the Greffier.



Part X of the Projet is entitled "Audit". Every company except an
unaudited company must at each annual general meeting appoint auditors.
The qualifications for appointment as auditor are specified. A company’s
auditors are to prepare an auditors’ report to be laid before the company
in general meeting. An auditors’ powers and duties are specified.

Part XI of the Projet is entitled "Directors". A person may not be
appointed as director of a company by the articles unless, before their
registration, he has signed and deposited with the Greffier a written
consent to act as director and taken up his qualifying shares. officers
of a company who misrepresent the company’s true position so as to induce
the shareholders to declare a higher dividend than is justified are
personally liable for the consequences of the misrepresentation.

Part XII of the Projet is entitled "Meetings". Every company must
hold an annual general meeting of its shareholders. The directors’ report
is to be laid before the meeting. General regulations as to the holding
of company meetings are specified. The members of a company may, by
serving a members’ requisition on the company, require the convening of an
extraordinary general meeting. Provision is made as to voting rights, the
convening of meetings and the formalities required for the passing of
special resolutions.

Part XIII of the Projet is entitled "Protection for members". Any
member of a company may apply to the court for an order restraining the
doing of an act which would be beyond the company’s capacity or beyond the
powers of the directors. 1In addition any member of a company may apply to
the Court for an order for relief if the affairs of the company are being
conducted in a manner which is unfairly prejudicial to the interests of
some part of the members (including at least himself).

Part XIV of the Projet is entitled "sStriking off". The circumstances
in which and conditions subject to which the Greffier may strike a company
off the Register, and the company may be subsequently restored to the
Register, are specified.

Part XV of the Projet is entitled "Voluntary winding up". A company
may be wound up voluntarily when the period fixed by its articles for the
duration of the company expires, when the event upon the occurrence of
which the company is to be dissolved comes about or when the company by
special resolutions so resolves. Notice of the special resolution to wind
up must be given in the Gazette. From the commencement of a voluntary
winding up, the company must cease to carry on business and no share
transfers can be made. The company in general meeting must appoint a
liquidator. Any vacancy in the office of liquidator can be filled by the
court or by the company in general meeting. The functions of the
liquidator are to realise the company’s assets, discharge the company’s
liabilities and distribute any surplus amongst the members. oOn the
expiration of a year and on each anniversary of the commencement of the
winding up the liquidator must, if the winding up is not complete, summon
a general meeting of the company. A final meeting is to be held prior to
dissolution giving the liquidator‘’s account of the winding up. Certain
powers are capable of delegation to creditors. A liquidator or
shareholder of a company which is being voluntarily wound up may apply to
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the court for directions concerning any aspect of the winding up. The
court has power to order the removal of a liguidator. All costs, charges
and expenses properly incurred in the voluntary winding up of a company,
including the remuneration of the liquidator, are payable in priority to
all other claims.

Part XVI of the Law is entitled "Compulsory winding up". The
circumstances in which the court may order the compulsory winding up of a
company are laid down. One of these circumstances is where the company is
"unable to pay its debts" within the meaning of the Law. on the making of
an application for the compulsory winding up of a company or at any time
thereafter the court may make an order restraining any action or
proceeding pending against the company or appointing a provisional
liquidator. 1In a compulsory winding up the court must appoint a
liquidator, upon whose appointment all powers of the directors cease. A
liquidator may resign from office or may be removed from office by the
court. When the liquidator has realised the company’s assets he must
apply to the court for the appointment of a commissioner of the court to
examine his accounts and to distribute the funds derived from the
company’s assets. All expenses of a compulsory winding up including the
remuneration of the liquidator are payable from the company’s assets in
priority to all other claims.

Part XVII of the Law is entitled "Provisions of general application
in winding-up". sSubject to any rule of law as to preferential payments
and any subordination agreement, the company’s assets in a winding up are
to be applied in satisfaction of the company’s debts and liabilities pari
passu. Any surplus is then distributed among the members. A company must
not undertake business once wound up. Where in the course of the winding
up of a company it appears that any officer of the company has
appropriated, retained, misapplied or otherwise become accountable for any
of the company’s assets, the court may order him to repay, restore or
account for the loss. The liquidator’s fees are to be fixed by the court.
The court is empowered to set aside fraudulent preferences. A liguidator
may at any time seek the court’s directions.

Part XVIII of the Projet is entitled "Miscellaneous®. Part XVIII
contains provisions as to penalties; as to false statements; as to the
criminal liability of the officers of companies which are themselves
guilty of offences; as to the manner of making applications to the cCourt;
as to the payment to the Greffier of fees; as to the service of
documents; as to the interpretation of expressions included in the Law;
as to the making of oOrdinances and other subordinate legislation; as to
the rights reserved to the Crown and States to incorporate companies under
letters patent or Royal Charter; as to the reliance by the Greffier, when
registering a company’s memorandum and articles in the Register, upon the
Act of cCourt; and as to savings and transitional provisions, repeals,
citation and commencement.

Approved by the states 29.6.94. Awaiting Royal sanction.



CONSTITUTIONAL LAW

States Committees - transfer of functions

ordinance : The Heritage Committee ordinance, 1994. - Renames the
Ccommittee responsible for exercising functions under the Ancient Monuments
and Protected Buildings (Guernsey) Law, 1967 and (for Guernsey) under the
Wreck and Salvage (Vessels and Aircraft) Law, 1986 (formerly the "sStates
Ancient Monuments Committee®) as the "States Heritage Committee”.

In force 1.6.94. (No. X of 1994).

CRIMINAL LAW AND PROCEDURE

Excess alcohol - failure to provide a specimen - reasonable excuse

R pleaded not guilty to a charge of failing to provide a specimen of
breath, arguing that she had a "reasonable excuse" for such failure as she
was too intoxicated to understand the procedure. The Acting-Magistrate
accepted her submission and she was acquitted. The Law Officers appealed
to the Royal Court. The Bailiff HELD that the factual situation presented
to the Acting-Magistrate was not capable of amounting to a reasonable
excuse on the part of R. In DPP v. Pearman [1992] RTR 407, which had been
relied on by R, there had been no refusal as such to provide the specimen
and the accused had been in a state of shock which had been a major
factor. Those facts distinguished that case from the present appeal. In
DPP v. Beech Woolf LJ said:-~

"It would, in my view, defeat the object of the legislation, which is
intended for the protection of the public, to hold that the fact that
the defendant was too drunk to understand what was said to him could
provide him with a reasonable excuse. It would also be an abuse of
language so to describe it."

The case would be remitted to the Magistrate’s Court with a direction to
record a conviction under section 6(3) of the Magistrate’s Court (Criminal

Appeals) (Guernsey) Law, 1987.

[Law Officers of the Crown v. Rowe - Appeals from the Magistrate’s Court
19.1.94 (JRF/FJH)].

Misuse of drugs - importation of cannabis - when actus reus is complete

see Law Officers of the Crown v. Blondel and Butcher, paragraph 21. For
full report of Court of Appeal judgment, see paragraph 60.

Sentence - disparity between sentences imposed on co-defendants

A was sentenced in the Royal Court to a total of 36 months’ youth
detention for 6 burglaries, 2 cases of taking and driving away, 2 motoring
offences and 38 offences to be taken into consideration (31 of which were
burglaries). A, who pleaded guilty, appeared with another who pleaded
guilty to 7 offences with 13 to be taken into consideration and was
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sentenced to 12 months‘’ youth detention suspended for 3 years. A appealed
on the ground inter alia that the disparity between the sentences imposed
upon the two defendants was too great. HELD by the Court of Appeal,
dismissing the appeal, that the test, laid down in R v. Fawcett 5 Cr App
Rep (S) 158, was whether right-thinking members of the public, with full
knowledge of the relevant facts and circumstances, would, learning of this
sentence, consider that something had gone wrong with the administration
of justice. A’s criminal record was such that this was a perfectly proper
sentence which would have been a lenient one had it not been that the
court had taken into consideration the guilty plea and the admissions
relating to other offences.

[Law Officers of the Crown v. Garnham - Court of Appeal 27.4.94 (HMC/
NJIMT) .

Sentence - misuse of drugs - importation of cannabis - internal
concealment

A and B were convicted by the Royal Court of the importation of cannabis
resin weighing 121 grammes and 104 grammes respectively contrary to
section 23 of the Customs and Excise (General Provisions) (Bailiwick of
Guernsey) Law, 1972, as amended, having concealed the drug internally. A
applied to the court of Appeal for leave to appeal against his sentence on
the ground that B had been the instigator of the offence and that A’s
sentence should have been suspended. HELD, dismissing the application,
that although B had the cannabis resin before A came into possession of it
there was no evidence that B was the instigator. The distasteful duty
imposed on customs officers in such cases added to the seriousness of the
offence and this was not a case where a substantial allowance in the
reduction of sentence could be expected for a plea of guilty. In view of
A’g previous conviction for possession of cannabis and in all the
circumstances the sentence was entirely proper.

[Law Officers of the Crown v. Haupt - Court of Appeal 28.4.94 (HMC/ADNH)].

Sentence - misuse of drugs - three charges of importation of commercial
quantity of Class A and Class B drugs - whether consecutive sentences

appropriate

A, a man of previous good character, pleaded guilty to four charges of
importing drugs, three of which (two relating to Class A drugs and the
third to cannabis) involved a commercial quantity of drugs of which the
total street value was calculated at between £7,000 and £9,600. The
fourth charge, the Crown accepted, involved a small amount of cannabis for
A’s personal use. A had agreed to carry the drugs and knew the nature of
them and their intended destination. He was sentenced to 42 months’
imprisonment (to be served concurrently) on each of the two charges
relating to Class A drugs, to imprisonment for 18 months (to be served
consecutively to the first two sentences) for the offence relating to a
commercial quantity of cannabis and to imprisonment for 2 months, to be
served concurrently, on the charge relating to the small quantity of
cannabis. A applied for leave to appeal against his sentence, arguing
inter alia that it was inappropriate to impose a consecutive sentence in
relation to the third count since it arose out of the same facts as counts

10




11.

12.

13.

14.

one and two and the fact that it related to a drug of a different class
did not warrant departure from the normal principle. The Court of Appeal
HELD, dismissing the application, that as a general principle consecutive
terms should not be imposed for offences which arise out of the same
transaction or incident, whether or not they arise out of precisely the
same facts, but much is left to the discretion of the court. The total
sentence of five years could not be said to be excessive and it was not in
the circumstances appropriate to interfere in relation to the mode by
which it was reached.

[Law Officers of the Crown v. Delatang - Court of Appeal 28.4.94 (JRF/
ADNH)].

Sentence - suspended sentence supervision orders

Projet de Loi: The Criminal Justice (Suspended Sentence Supervision
orders) (Amendment) (Bailiwick of Guernsey) Law, 1994. - Amends the
Criminal Justice (Suspended Sentence Supervision orders) (Bailiwick of
Guernsey) Law, 1984, as amended, increasing the maximum penalty for
contravening any instructions given under a supervision order made under
that Law from level 1 on the uniform scale to level 4 or such other amount
as the states may determine by Ordinance.

Approved by the States 29.6.94. Awaiting Royal Sanction.

DIVORCE AND MATRIMONIAL CAUSES

Costs and fees

ordinance: The Matrimonial Causes (Costs and Fees) (Amendment) ordinance,
1994, - amends the Matrimonial Causes (Costs and Fees) Ordinance, 1981:
replaces entirely the Schedule, which prescribes the fees payable to the
court, Greffier and sergeant and for the recoverable costs of Advocates;
increases the fee payable to any medical inspector; removes the limit of
€50 per day as the reasonable fee to be paid to an expert witness
attending the cCourt; allows for the payment of the board and lodgings of
any witness who attends the court and who is not resident in the Island of
Guernsey; and substitutes the Taxation Panel established under the Royal
Court (Costs and Fees) Rules, 1990 for Her Majesty’s Procureur for the
purposes of taxation disputes under the oOrdinance.

In force 25.5.94, (No. IX of 1994).

Divorce - custody dispute - wishes of child - application of Children Act
1989

See A v. A, paragraph 3.

Judicial separation by consent - mediator’'s report - Practice Direction

The Judge in Matrimonial causes has given further consideration to the
question of mediators reports in cases where parties with children are
seeking judicial separation by consent. Whilst acknowledging that in some

11
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l6.

17.

cases the Court is being asked to sanction a long standing parting of the
ways the Judge in Matrimonial causes still feels that it is generally of
assistance to have mediators’ reports particularly where the break-up is
of recent origin. Even if the judicial separation still proceeds the
mediator is able to draw attention to any possibilities for future
reconciliation and also any problems over children.

The Judge in Matrimonial Causes therefore does not wish to dispense with
mediator’s reports but accepts that there are cases where it will be a
sterile exercise for the parties to see a mediator. 1In such cases the
Judge in Matrimonial cCauses is prepared to give a prior indication that he
is prepared to deal with the application without a mediator‘’s report if
Counsel will submit to the Greffier a short report signed by both parties
or their Advocates indicating the circumstances which show that any
attempt at mediation will be pointless. Such reports should indicate the
number and ages of children, the length of the marriage and how reason the
decision to live apart has been. Copies of the report will then be
returned to Counsel indicating whether or not the matter may proceed
without the intervention of a mediator.

[Practice Direction No. 3 of 1994].

Magistrate’s Court proceedings

Projet de Loi: The Domestic Proceedings and Magistrate’s Court
(Amendment) (Guernsey) Law, 1994. - Amends the Domestic Proceedings and
Magistrate’s Court (Guernsey) Law, 1988 by providing that appeals from the
Magistrate’s Court under that Law are to be dealt with by the Matrimonial
causes Division of the Royal Court rather than by the Royal Court sitting
as an Ordinary Court, with transitional provisions for current appeals.

Approved by the states 25.5.94. Awaiting Royal Sanction.

EDUCATION

Teachers’ pensions

statutory instrument: The Teachers’ Superannuation (Guernsey)
Regulations, 1994. - Replace, with substantial amendments, the Teachers’
Superannuation (Guernsey) Regulations, 1978, as amended. Amendments
include, inter alia, the introduction of widowers’ benefits for women
teachers and the reduction of the qualification period for benefit from 5
to 2 years.

Deemed to have come into force on 1.11.88. (No. 1 of 1994).

EMPLOYMENT

Projet de Loi: The Conditions of Employment (Amendment) (Guernsey) Law,
1994. - Amends the Conditions of Employment (Guernsey) Law, 1985, as
amended, by providing for powers of enforcement for persons authorised by
the Board of Employment, Industry and Commerce. Such persons may, if they

12
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19.

20.

21.

suspect a failure to comply with the substantive provisions relating to
the provision of written statements of conditions of employment, enter
land and undertake investigations. An offence of obstruction or non-
compliance is created.

Approved by the sStates 25.5.94. Awaiting Royal Sanction.

ordinance: The Employers’ Liability (Compulsory Insurance) (Commencement)
ordinance, 1994. - Provides that the Employers’ Liability (Compulsory
Insurance) (Guernsey) Law, 1993 shall come into force on the lst March,
1994.

In force 23.2.94. (No. IV of 1994).

ordinance: The Employers‘’ Liability (Compulsory Insurance) (General
Provisions) Ordinance, 1994. - Sets the amount under the Employers‘
Liability (Compulsory Insurance) (Guernsey) Law, 1993 for which an
employer is required to insure and maintain insurance in respect of claims
relating to any one or more employees arising out of any one occurrence at
£2,000,000. It prohibits certain terms from policies of insurance issued
or renewed for the purposes of the Law, in particular one which provides
that no liability (whether generally or in respect of a particular claim)
shall arise under the policy upon some specified event or omission.

In force 1.3.94. (No. V of 1994).

EUROPEAN COMMUNITIES

Implementation of Community law

order in Council: The European Communities (Implementation) (Bailiwick of
Guernsey) Law, 1994. - see 16.GLJ.27.

Royal sanction 8.2.94. Registered and in force 26.4.94, (No. III of
1994).

EVIDENCE

Defendants charged jointly with third person - necessity for evidence of
connection with third person

AR were convicted by the Royal Court of being concerned in the importation
of cannabis contrary to section 23(1) of the Customs and Excise (General
Provisions) (Bailiwick of Guernsey) Law, 1972, as amended, together with a
third person, X, who had pleaded quilty in the Magistrate’s Court. AA
argued that for a conviction under section 23(1) it was necessary to prove
some participation in the actual importation of the goods, the actus reus
for which was complete when the ship carrying them came within the limits
of the port. AA had been in Guernsey waiting for the goods to arrive and
this, they argued, was not sufficient. HELD, on appeal to the court of
Appeal, the actus reus of the importation was not necessarily complete
when the ship came within the limits of the port and the charge under

13




22,

23.

24.

section 23 would not necessarily have failed although it would have been
simpler to have indicted under section 77 of the 1972 Law which was much
wider in scope. However, AA had been charged with being concerned
together with X in the importation. The main evidence against X had been
a fingerprint on the package. While evidence was led in AA‘s trial that a
fingerprint had been found in that place none had been led that the
fingerprint belonged to X, although the trial had proceeded on the basis
that it did and the Deputy Bailiff had misdirected the Jurats by stating
that X’s fingerprint had been found on the package. This had been of the
first importance in relation to the Crown case and the appeal would be
allowed.

{Law Officers of the Crown v. Blondel and Butcher - Court of Appeal
28.4.94 (HMP/AJA/ADNH)]. (For full report of judgment of Court of Appeal
see paragraph 60).

GAMBLING

Gaming and lotteries

Oordinance: The Gambling (Channel Islands Lottery) (Amendment) (Bailiwick
of Guernsey) Ordinance, 1994. - Amends the Gambling (Channel Islands
Lottery) (Bailiwick of Guernsey) ordinance, 1975 so that a lottery prize
may be, and must be, claimed within a 12 month period.

In force 29.6.94. (No. XIV of 1994).

GUARDIANSHIP

Curatelle - member of Family Council appearing by Attormey - Practice
Direction '

The Court requires that where a member of the Family Council of a patient
appears by Attorney, the Attorney should produce a Special Power of
Attorney making specific reference to whatever the Attorney is being
instructed to recommend. The practice of some Advocates to produce only
general Power of Attorney from members of Family Councils should cease.

[Practice Direction No. 1 of 1994},

HARBOURS AND MOORINGS

statutory instrument: The Harbours (Prohibition of Bait Digging)
(Guernsey) Regulations, 1993. - Give to the States Harbour Master the
authority to control the digging of bait in either harbour.

In force 31.12.93. (No. 2 of 1994).
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25.

26.

27.

HEALTH AND SAFETY AT WORK

Inflammable oils

Projet de Loi: The Inflammable 0ils (Amendment) (Guernsey) Law, 1994. -

Amends the Law entitled "Loi relative aux Huiles ou Essences Minérales ou

autres substances de la méme nature, 1924" so that the function of

granting licences for the storage of quantities of inflammable oils over

10,000 gallons is transferred from the Royal Court to the Board of ‘
Employment, Industry and Commerce. Increases level of fines for unlawful ‘
storage to level 5 on the uniform scale.

Approved by the states 9.2.94. Awaiting Royal sanction.

HERITAGE

Heritage Committee

ordinance : The Heritage Committee Ordinance, 1994. - See paragraph 5.

HOUSING

Control of occupation

Order in Council: The Housing (Control of Occupation) (Guernsey) Law,
1994. - cConsolidates with amendments the Housing (Control of Occupation)
(Guernsey) Laws, 1982, 1988 and 1990.

Section 1 sets out the basic tenet of the Law which is that no person
may occupy a dwelling in Guernsey except under the authority of a housing
licence granted by the states of Guernsey Housing Authority (“the
Authority"). Under Section 2, applications for housing licences must be
made to the Authority. Section 2 also sets out the persons who may make
such applications. '

It is now provided in Section 2(2)(c) that an "in principle"
application for a housing licence can be made by the prospective employer
of a person who will wish to occupy a dwelling in Guernsey. The
application need not name the prospective employee; thus the application
is dealt with solely on the basis of employment criteria.

Section 2 sets out the powers of the Authority in respect of the
grant and refusal of housing licences. A housing licence may be granted
to the owner of the dwelling in question or to the person who will wish to
occupy it. The housing licence must specify the period of its validity.
Section 3(3) sets out the type of conditions which the Authority may
impose; and 3(5) the factors to be considered in deciding whether or not
to impose such conditions. Housing licence conditions may be varied or
withdrawn.

Section 3(7) to (11) sets out the procedure to be followed by the
Authority on receipt of an in-principle application (referred to above).
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In such cases the Authority can issue a statement in principle to the
prospective employer if satisfied that the employment in question is
essential to the community. The statement, which can be conditional, is
valid for 6 months, and is binding upon the Authority as to the question
of the essentiality of the employment. Any subsequent application for a
full licence will not therefore involve having to satisfy the Authority on
this question.

Section 4 deals with short-term housing licences. These are 9 month
or 3 year housing licences granted to temporary or seasonal workers or to
those whose employment is of insufficient importance to justify the grant
of a housing licence for more than 3 years.

A 9 month housing licence cannot be given to a person who has been
physically present in Guernsey during the preceding 3 months. A 3 year
housing licence cannot in general be given to a person who has been
resident in Guernsey during the preceding 3 years. Thus the holders are
unable to build up long periods of residence in the Island. sShort-term
housing licences may now be varied to enable the licence holder to change
jobs or accommodation.

Section 5 provides that a notice must be served by the Authority
where the Authority decides to refuse or revoke a housing licence or to
grant a housing licence subject to conditions or that due to certain
specified circumstances a housing licence has ceased to be valid. The
reasons for the decision must be stated.

Section 6 sets out the new procedure for the consideration of
applications for housing licences. It is to be a two-tier system under
which the Authority first considers the essentiality to the community of
the employment (in cases where the application is made to enable a person
to work in Guernsey) or the person’s connections with Guernsey and the
periods of his residence here in "non-employment" cases.

The Authority can then decide to refuse a housing licence having
considered the appropriate preliminary matter. Previously the Authority
was bound to consider all prescribed matters even in the case of
applications which were patently unfounded.

If the Authority decides the preliminary question favourably to the
applicant, it then proceeds to stage two and considers the question of
whether the housing stock available for occupation in the Island is
sufficient for the housing needs of qualified residents and essential
housing licence holders.

Section 6(5) provides that the Authority may also consider (in cases
where the application is employment-based) any criminal convictions of the
applicant and (in all cases) the population and other objectives of the
Island’s Corporate and Strategic Plan which is drawn up by the Advisory
and Finance Committee and laid before the states annually.

Section 7(1) sets out the circumstances in which a housing licence

shall cease to be valid. This matter was not dealt with in the previous
Law, an omission which led to some uncertainty. section 7(2) sets out the
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circumstances in which a housing licence may be revoked by the Authority.
Again, the object is to eliminate uncertainty in respect of these powers.
The matters which must be considered in deciding any gquestion of
revocation are those specified in Section 6 and are the same as those
which must be taken into account upon an application for a housing
licence.

section 8 provides that housing licences are non-assignable. Section
9 contains interpretation provisions relating to Part I.

Part II of the Law is entitled "Persons who do not require a hdusing
licence".

Under Section 10, a "qualified resident® does not require a housing
licence. section 10(2), based on the previous section 9(2) of the 1982
Law, defines the categories of qualified resident.

Categories (a) and (b) are unchanged. CcCategories (c) and (d) are now
closed by being limited to persons born in Guernsey before the date of
commencement of the new Law. A new category (e) is added for persons born
after the commencement date who achieve an aggregate of 10 years ordinary
residence in the Island in any 20 year period and at least one of the
parents of whom is a qualified resident and was ordinarily resident in
Guernsey at the time of birth.

category (f), which is the previous category (e), is expanded to
include the children of persons described in the new category (e).

categories (g) and (h), which are the previous categories (f) and
(9), remain unchanged.

The previous category (h) is repealed, having been subsumed in the
new category (g).

Category (i) is unchanged.

category (j) has been tightened so as to exclude from the 20 year
period needed to acquire residential qualifications any period of
occupation in a hotel or lodging house registered on the Housing Register
as well as residential and nursing homes so registered. Existing acquired
rights are protected.

Category (k) has been liberalised so as to require an aggregate of 10
years ordinary residence in any 30 year period rather than a consecutive
period of 20 years, a requirement which was extremely onerous for the
children of open market residents.

Category (l) is liberalised so as to comprise the spouses of
qualified residents falling in the new category (e).

Category (m) is similarly liberalised to comprise the children of
such qualified residents.
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Category (n) is repealed, having been subsumed in the new category
(£) (ii).

section 10(3) of the Law provides that persons born outside the
Island during the wartime occupation years shall in specified
circumstances be deemed to have been born in Guernsey, and their parents
shall be deemed to have been ordinarily resident in Guernsey at the time
of the birth, for the purposes of category (d) of sub-section (2).

sections 11 and 12 permit persons to apply to the Authority for a
status declaration stating whether or not they are qualified residents.
Reasons for a negative decision by the Authority must be stated. Under
Section 13 aggrieved persons may appeal to the Royal Court.

Sections 14 and 15 permit persons to apply to the Authority for a
declaration of lawful residence stating that they are occupying a dwelling
in such circumstances as not to require a housing licence. sSuch a
declaration must identify the applicant, the dwelling and the provision of
the Law by virtue of which he does not require a housing licence. Reasons
for a negative decision by the Authority must be stated. Under Section 16
aggrieved persons may appeal to the Royal Court.

Section 17 empowers the States by Ordinance to suspend certain
provisions of Section 10 which set out the categories of qualified
residents. This repeats section 13 of the previous Law. Acquired rights
are of course protected.

Under Section 18 it is provided that in proceedings for a
contravention of Section 1 (unlawful occupation), certain matters within
the peculiar knowledge of the defendant must be established by him rather
than having to be disproved by the prosecution. In such proceedings a
status declaration or declaration of lawful residence is to be evidence of
the facts stated in it unless a person has been convicted of an offence of
making a false statement in connection with the application for the
declaration.

Part III of the Law is entitled *Circumstances in which a housing
licence is not required".

Section 19 provides that a person shall not require a housing licence
to occupy a dwelling inscribed in Part A of the Housing Register (that is
open market private dwelling houses).

Section 20 provides that a person shall not require a housing licence
to occupy a dwelling inscribed in Part B of the Housing Register (that is,
open market hotels) if he is the owner or principal tenant thereof or is
the manager or a full-time member of staff thereof.

section 21 provides that a person shall not require a housing licence
to occupy a dwelling inscribed in Part C or D of the Housing Register
(that is, open market nursing and residential homes and open market
lodging houses) if he is the owner thereof.
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Sections 22 and 23 provide that a tourist shall not require a housing
licence to occupy a hotel or self-catering unit (subject in the latter
case to restrictions on the maximum aggregate period of occupancy in any
12 month period).

Section 24 provides that a qualified resident to whom any provision
of Part V of the Law applies (as to which see below) shall not need
permission to occupy accommodation as a patient in a nursing home.

sections 25 and 26 provide that a person shall not require a housing
licence to occupy a dwelling as a member of the household or as a guest of
specified categories of lawful occupier (provided in the case of a guest
that his presence in Guernsey does not exceed an aggregate of 90 days in
any 12 month period and that he does not work).

Section 27 protects the position of certain persons previously in
lawful occupation. This re-enacts section 15 of the 1982 Law and section
11 of the 1988 Law.

Section 28 deals with the burden of proof in certain proceedings and
makes provision in relation to Part III of the Law similar to that
described above in relation to Section 18.

Part IV of the Law is entitled "The Housing Register".

Section 29 provides that the Authority shall continue to maintain the
Housing Register upon which open market dwellings are inscribed. The
Housing Register is now divided into four parts (A, B, C and D, that is,
private dwellings, hotels, nursing and residential homes and lodging
houses).

Section 30 provides that, subject to certain exceptions (for example,
the power of the States to add dwellings by Ordinance), the Housing
Register, and accordingly the open market, is closed and cannot now be
added to.

Section 31 sets out one of the exceptions to the principle stated in
Section 30 by providing that a dwelling constructed to replace a former
open market dwelling may itself be inscribed in the Housing Register
subject to certain prescribed conditions. Previously this was permissible
only where the former open market dwelling was destroyed or irretrievably
damaged by causes beyond the owner’s control.

Sections 32 and 33 permit the Authority to delete dwellings from the
Housing Register where they are used wholly for purposes other than human
habitation or where the owner requests the deletion to be made.

Section 34 provides that where two dwellings, one of which is a local
market dwelling, are combined, the resultant single dwelling is not
eligible to be inscribed in the Housing Register. The enlargement of open
market dwellings by the incorporation of local market dwellings, and the
resultant loss of open market housing stock, is thereby discouraged.
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Section 35 provides that where an open market dwelling is divided so
as to be usable as two or more dwellings, then the original dwelling shall
cease to be inscribed in the Housing Register and shall therefore cease to
be part of the open market. However, in such cases the Authority may
permit one and only one of the new dwellings created from the division to
be inscribed in the Housing Register.

Section 36 deals with the exchange of accommodation between the open
market and local market and permits, notwithstanding the provisions of
Section 34 above, the small-scale enlargement of open market dwellings by
the incorporation within them of local market accommodation provided that
prior notice of the work is given to the Authority and the Authority have
consented to the work. The Authority may give such consent only if the
loss of local market accommodation is insignificant and the works are
being carried out merely to improve the internal arrangement of the
accommodation concerned. It is an offence to carry out any works
described in Section 36 without giving prior notice to the Authority.

Section 37 provides that the provisions of section 35 as to
subdivision do not apply to dwellings registered in Part B of the Housing
Register (open market hotels) provided that the dwellings created by the
subdivision are used for the accommodation of hotel staff.

Sections 38 to 44 deal with the transfer of open market dwellings
between different parts of the Housing Register.

Under Sections 38, 40 and 42 where a private dwelling house inscribed
in Part A of the Housing Register becomes a hotel, nursing or residential
home or lodging house the Authority must transfer the inscription relating
to the dwelling to Part B, C or D of the Housing Register, as the case may
be. Transfers to Part D are subject to appeal under Section 43.

Under Sections 39, 41 and 44, if a dwelling inscribed in Part B, C or
D of the Housing Register ceases to be a hotel, nursing or residential
home or lodging house its inscription must be deleted from Part B, C or D
and the dwelling may then be re-inscribed upon whatever Part of the
Housing Register (if any) is appropriate.

Section 45 provides, for the removal of doubt, that the provisions of
sections 38 to 44 in respect of the transfer of open market dwellings
between different parts of the Housing Register are subject to Sections 32
to 36 (that is, the provisions of the Law relating to the deletion of
dwellings from the Housing Register in prescribed cases, for example, in
cases of subdivision). Thus an open market dwelling will not be re-
inscribed on any part of the Register if one of the "deletion" provisions
applies.

Section 46 enables the owner of an open market dwelling to apply to
the Authority for a declaration of registration stating whether or not the
dwelling concerned is inscribed in the Housing Register and, if so, in
what Part of the Housing Register the dwelling is inscribed. Section 47
sets out the obligations of the Authority when it receives an application
under section 46. The Authority must give a declaration of registration
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or a reasoned refusal. Under Section 48 an appeal lies against the
refusal of a declaration of registration.

Section 49 permits open market hotels to add tourist or staff
accommodation constructed within the precincts of the hotel to the
inscription of the hotel in Part B of the Housing Register. This is an
exception to the normal principle laid down by Section 30 that the Housing
Register is closed and that no further open market accommodation is to be
added.

Section 50 provides that where a purchaser takes a conveyance of an
open market dwelling which, unbeknown to him, had been subdivided and was
therefore liable to be struck off the Housing Register and deprived of
open market status then, notwithstanding Section 35, the dwelling may be
retained on the Housing Register if the new owner takes prompt steps to
ensure that the dwellings are combined and that the property thereby
reverts to being a single dwelling.

Sections 51 and 52 give the States power to make provision as to the
Housing Register by ordinance and, notwithstanding the closure of the
Housing Register by Section 30, to add dwellings to Part A or B of the
Housing Register by oOrdinance.

Part V of the Housing Register is entitled "Restrictions on
occupation by certain persons". Part V, comprising sections 53 to 55, is
based closely on Part V and sections 37 to 39 of the 1982 Law.

Part V imposes occupation restrictions upon specified persons,
including certain categories of qualified resident, for example, upon
those persons and their spouses who as the owner of a dwelling have caused
that dwelling to be inscribed in the Housing Register thereby depriving
that dwelling of local market status and removing a dwelling from the
local market housing stock. Such persons in general may not occupy local
market dwellings except under the authority of a permit granted by the
Authority under section 55. They may however free themselves from
restrictions by causing an open market dwelling to be deleted from the
Housing Register.

Part VI of the Projet deals with "Appeals, offences and legal
proceedings*”.

section 56 is the general appeals provision. Persons aggrieved by
decisions of the Authority under the Law (other than decisions relating to
status declarations, declarations of lawful residence, transfers of open
market dwellings to Part D of the Housing Register and declarations of
registration, which have their own specific appeal provisions) may appeal
to the Royal Court on the grounds that the decision was ultra vires or
unreasonable.

Section 57 is the offence provision. Unlawful occupation is
punishable both on indictment and summarily. Section 58 deals with the
making of false statements in connection with applications for housing
licences or otherwise for purposes connected with the Law. Section 59
permits certain penalties to be prescribed by ordinance.
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28.

Section 60 provides for the liability of directors and other officers
of corporations which are guilty of offences under the Law. Section 61
empowers the Authority to apply to the Royal court to have the possession
of a dwelling in respect of which there has been an offence of unlawful
occupation vested in it. Section 62 protects tenants in such cases by
permitting them to recover from their landlord upon certain conditions all
charges and disbursements incurred by them in the acquisition of their
lease.

Section 63 empowers the Bailiff to grant search warrants in specified
circumstances (for example, where unlawful occupation is suspected).
Section 64 gives the Authority power of delegation to sub-committees and
individual members and officers of the Authority. Section 65 exempts
dwellings in the ownership or possession of the states from the
restrictions imposed by the Law. The States may by oOrdinance suspend this
exemption (but without prejudice to the existing rights of persons in
lawful occupation at the date of commencement of any such Ordinance).

Section 66 contains general provisions as to oOrdinances under the
Law. Section 67 deals with the service of notices. Sections 68 and 69
preserve Ordinances, housing licences and declarations made under the Laws
of 1982 to 1990.

Section 70 protects the position of persons in lawful occupation of a
dwelling at the date of commencement of the new Law whose position might
otherwise have been adversely affected by the new provisions. Existing
rights are thereby preserved.

Section 71 is the interpretation provision. o0f particular note are
the new definitions of the expressions “householder", "member of the
household” and "tourist". Subsections (3) and (4) deal with the
expression "ordinarily resident*. sSub-sections (5) and (6) deal with the
concepts of "owner" and "principal tenant* for the purposes of Part III of
the Law, pursuant to which the "owner" and "principal tenant® of an open
market dwelling inscribed in Part B of the Housing Register, and the
*owner" of an open market dwelling inscribed in Part C or D, can occupy
the dwelling without a housing licence. The effect of sub-sections (5)
and (6) is that (for the purposes of Part III) no more than four persons
may be treated as being the "owner" or "principal tenant" of the dwelling
in question. '

Approved by the states 11.8.93. Royal sSanction 15.3.94. Registered
26.4.94. 1In force on 1.7.94: the Housing (Control of Occupation)
(Commencement) Ordinance, 1994 (No. XV of 1994).

ordinance: The Housing (Control of oOccupation) (Variation of Schedules)
ordinance, 1994. - Adds certain dwellings to the First Schedule to the
Housing (Control of Occupation) (Guernsey) Law 1982, as amended, and adds
the Peninsula Hotel, the L‘’Horizon Bleu Hotel and The Cottage at the
Ambassador Hotel to the Second Schedule.

In force 9.2.94. (No. II of 1994).
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29.

30

31‘

32.

INTERNATIONAL LAW

International organisations

order in Council: The Vienna Document (Privileges and Immunities)
(Guernsey and Alderney) Law, 1994. - See 14.GLJ.39.

Royal sanction 15.3.94. Registered and in force 26.4.94. (No. VI of
1994). (The original projet was disapproved by the Chief Pleas of sark on
20.1.93).

order in council: The European Bank for Reconstruction and Development
(Guernsey and Alderney) Law, 1994. - See 14.GLJ.38.

Royal sanction 13.4.94. Registered and in force 7.6.94. (No. X of 1994).
(The original projet was disapproved by the Chief Pleas of sark on 20.1.93
- see now SARK).

order in Council: The Organisation for Economic Co-operation and
Development (Guernsey and Alderney) Law, 1994. - See 14.GLJ.37.

Royal sanction 13.4.94. Registered and in force 7.6.94. (No. XI of

1994). (The original projet was disapproved by the Chief Pleas of sark on
20.1.94 - see now SARK).

PRACTICE AND PROCEDURE (CIVIL)

Arrét or injunction - lifting of order - notification of Court -
application for release of security for costs - Practice Direction

The following procedure should be adopted when Counsel, acting for a
Plaintiff, wish to inform the Court of the lifting of an Arrét or
Injunction; or when Counsel wish to make application for the release of
security for Costs lodged in accordance with the terms of an Arrét or
Injunction:-

Notification of the Lifting of an Arrét or Injunction

Notification by the Plaintiff of the total lifting of an Arrét or
Injunction may be made by way of letter addressed to Her Majesty’s
sheriff; such letter must be signed by a Member of the Bar and a
copy thereof shall be sent to Her Majesty’s Greffier for placing with
the Court Records.

Application for the release of Security for Costs lodged in
accordance with the terms of an Arrét or Injunction

1. Counsel wishing to make application for the release of security
for Costs lodged in accordance with the terms of an Arrét or
Injunction should do so by letter addressed to Her Majesty’s
Greffier; such letter must be signed by a Member of the Bar.
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